On August 3, 2006 U.S. Secretary of Education Margaret Spellings announced the release of the final IDEA regulations. An “unofficial” version of the regulations has been posted on the U.S. Department of Education (Department) website. It can be found at http://www.ed.gov/policy/speced/guid/idea/idea2004.html. It is expected that the official version will be published in the Federal Register on August 14, 2006.

These regulations contain 1,700 pages, in large part because the Department is required to respond to the written comments it received on the proposed regulations from 5,500 stakeholders. Although, NDSS has serious concerns about many provisions in the final regulations, it is important to emphasize that many improvements were made as a result of the recommendations NDSS submitted on August 19, 2005 and the comments of NDSS families and others who supported our recommendations. We want to thank everyone who submitted written comments and attended the public meetings on the proposed regulations. As a result of your input a number of critically important provisions that had been eliminated in the proposed regulations have been reinstated, some negative provisions from the proposed regulations have been deleted and some helpful new language has been added to the final regulations and the accompanying Department discussion (“preamble”). Some important examples:

LRE (Least Restrictive Environment):
· The provision allowing parents to be asked to waive their children’s right to be educated in the school as close as possible to home has been deleted.

· The language requiring that IEPs contain an explanation of the extent to which the child will not participate with nondisabled peers in the “regular class” has been reinstated. The proposed regulations had replaced this term with “regular education environment.” 

· The preamble clarifies that public agencies that do not have an inclusive public preschool that can provide all the appropriate services and supports must explore alternative methods to ensure that the LRE requirements are met. The preamble also states if a public agency determines that placement in a private preschool program is necessary as a means of providing special education and related services to a child with a disability, the program must be at no cost to the parent.

· The preamble clarifies that IDEA funds may be used for a student to participate in a transitional program on a college campus, if the student’s IEP Team includes such services on the IEP. 

IEP:
· A number of provisions ensuring that districts make reasonable efforts, and document those efforts, to contact parents and give them the opportunity to consent to evaluations and services, to arrange a mutually convenient time and place for IEP meetings and to attend due process resolution sessions have been reinstated.

· A provision ensuring that each teacher and provider is informed of his or her specific responsibilities related to implementing the child's IEP and the specific accommodations, modifications, and supports that must be provided for the child in accordance with the IEP has been reinstated. 

· A provision requiring that special factors such as positive behavioral supports, communication needs and assistive technology be considered when an IEP is reviewed and revised has been reinstated.

· A provision in the regulations requiring districts to provide the supplementary aids and services determined necessary by the child’s IEP team for the child to participate in appropriate nonacademic and extracurricular services and activities has been added.

Unfortunately, there are also many NDSS recommendations that were not incorporated in the final regulations. As a result, there are still numerous provisions you need to understand in order to protect your child’s rights. IDEA 2004 and the final IDEA regulations delegate broad authority to the States. IDEA dictates the minimum standards that a State must uphold in order to receive federal special education funding. States have the discretion to go beyond these requirements and offer additional services and protections, as long as the State’s requirements do not conflict with IDEA requirements. Therefore, it is imperative that you provide input as your State revises its special education regulations. The following IDEA regulations are among those that raise the most significant concerns: 

IEP:
· Short-term objectives are not required for students unless they are assessed on alternate achievement standards. However, the preamble points out that States may choose to determine the extent to which short-term objectives are used for the other students with disabilities, rather than eliminate the requirement.

· Transition planning is not required for students before age 16. However, the preamble indicates that States may choose to lower the age.

· IDEA 2004 contains many provisions, especially with respect to IEP meetings, in which parents may “agree” to waive their child’s rights. NDSS recommended that any “agreement” should be fully informed and in writing. The final regulations do not provide any standard for an “agreement” between parents and the school or district. 

· The provisions concerning who must attend all or part of an IEP meeting, when members can be excused and what information must be provided in their absence have not been clarified. There is also no clarification of the provision allowing changes to the IEP without a full IEP team meeting.

· IDEA 2004 requires that parents must be informed about their child’s progress toward meeting IEP goals, but neither the statute nor the final regulations require the reports to indicate whether that progress is sufficient to meet the goals by the end of the year and there is no mention of how often these reports should be provided.

Due Process:
· The federal time limits for parents to file due process complaints and civil actions may be shortened by the State and are based on what parents “should have known.” This term is undefined.

· Parents are required to meet with the district to try to resolve the dispute prior to a due process hearing (“resolution session”) unless both parties waive the session or go to mediation. There is no requirement for parents to be informed of the differences between a resolution session and mediation. Generally, mediation provides more protections.

· A court can decide that the parents should pay the State or district’s attorney’s fees if there was an “improper purpose” such as harassment or to delay or increase the cost of litigation. The final regulations do not incorporate the NDSS recommendation that the State or district should have to prove that the parent intended to use the case for an improper purpose. 

Discipline:
· The standard for a free, appropriate, public education (FAPE) has been lowered for children that are removed from their current placement for disciplinary actions. These children are only required to “participate” instead of “make progress” in the general education curriculum.

· The final regulations do not address the issue of whether the burden of proof in a manifestation determination review has shifted. The preamble states that there is no burden of proof issue because it is not a “hearing.” This interpretation does not answer the question of how the decision will be made at the review when the parents and school present conflicting evidence. [Note: a manifestation determination review is a meeting to determine if the usual disciplinary procedures should not be applied because the behavior was caused by or was substantially related to child’s disability or was the result of an improperly implemented IEP].

· The final regulations did not define the factors that should be considered in order to determine whether the conduct was caused by, or was substantially related to the child’s disability. 

· The regulations require parents to attend a resolution session prior to an expedited hearing on a disciplinary action, which may cause delay and is not required by IDEA 2004. 

In the next couple of weeks you will receive a link to a more detailed summary of the final IDEA regulations that will be posted on the NDSS website. In addition, NDSS will send out an explanation of key provisions that your State can choose to retain in its regulations. 

NDSS urges you to join with other family members of children with disabilities to speak to your State Director of Special Education and present testimony at any hearings that are held on your State regulations. It's important to share the same input with your State and local school board members and legislators in order to enlist their support. The more people you can get to join your advocacy efforts the more successful you will be!

If you or others you know would like to be added to the NDSS mailing list, send name(s) and email address to advocacy@ndss.org. 

